April 2015

"Management package" schemes
Principles
Some profit-based incentive for managers or salaried executives for the development of their
business are framed by legal provisions (stock options, bonus shares ...). When the meet the
conditions provided by the law (protection of shareholders, period of time the securities were
held, legal thresholds, incompatibility with the PEA ...), the gain resulting from these profitbased incentive is subject to a specific tax and social system.
Implemented scheme
Some entities or groups of entities implemented profit-based incentives to benefit their
executive. Those incentive are not specifically framed by the law. This is particularly the case
of LBO-type operations with strong leverage effect on the shares of these entities.
These arrangements are based on the grant, at the time of the acquisition or of the sale of
these securities, of preferential terms, generally linked to the profitability of the investment of
the financial investor who is part of the transaction.
But when the securities are awarded in granted preferential conditions with regard to the quality
of an employee or officer without any financial risk-taking or in return for a modest investment,
the gains made from it constitute a taxable cash benefit in the category of wages and salaries
(Council of State decision of 26 September 2014, # 365573).
Therefore, these schemes, although they are not systematically fraudulent, can lead to wrongly
exonerate gains (registration of securities in a PEA) or unduly benefit from the social system
(exemption from social contributions) and from the tax system on capital gains on securities
(application of allowances, deferred tax ...).
The adjustments
Where it finds that out of a legal framework, a salaried officer or other person in a business
relationship with a group of entities received or was awarded or sold on preferential terms
bearing securities of an incentive, the tax authorities conduct a reclassification of the gain
usually at the end of the operation to tax it, not in the capital gains category, but in that of
wages.
The tax law abuse procedure can be implemented when leaders-executives have resorted to
a scheme to erase any taxation (PEA, interposing a structure ...), in which case to the
corresponding adjustments is applied a penalty of 80 %.

April 2015

Bonds redeemable in shares coupled with a
distribution of dividends
Principle
The loan interest is deductible provided that the debt was contracted for the needs or in the interest
of the company and is registered in its balance sheet. However, the administration may challenge
this deduction if the loan constitutes an abuse of rights.
Implemented scheme
To finance a dividend distribution in favor of its foreign shareholder (company B), a French company
A issues bonds redeemable in shares (ORA), this operation is fully underwritten by B. The distribution
of dividends and the ORA issuance are performed concurrently and for a close amount.
Company A pays each year to B interests to remunerate its investment in ORA.
There is no effective payment of dividends or payment of funds due to the subscription of the ORA.
In the accounts of the two companies, receivables and debts are canceled by compensation.
There is therefore no financial movement.
These two operations that have no economic rationality to the extent that the distribution of dividends
leads to a decrease in equity of the Company A although the ORA issuance led to increase its equity.
However, the interest paid by the Company A to the Company B under the ORA are deducted from
its taxable income.
The adjustments
The articulation of the two operations is an artificial arrangements whose purpose is to allow
Company A to deduct from its results the interests paid on bonds purchased by its shareholder,
although these interests are actually dividends that are not deductible.
The tax administration therefore reclassifies the interests deducted from the result of Company A
into non-deductible dividends and rejects their deduction from taxable income. Pursuant to Article
L. 64 of the book of tax procedures, the procedure for the abuse of rights can be implemented and
the penalty of 80 % is applied.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Relocation of profits in a country where they are
subject to a more favorable taxation as part of a
restructuration
Principle
Following a reorganization within a group leading to a transfer of activity between two members of
the group, the prices charged between the two entities should reflect the nature of the risks incurred
and the functions performed by each of them: these prices should in no way lead to an unwarranted
profits relocation in a country where they will be subject to a more favorable taxation than that of
France.
Pursuant to Article 57 of the French General Tax Code, the profits improperly transferred abroad by
a company to another company within the same group should be reinstated to its taxable income.
Implemented scheme
Company A established in France purchases raw materials and semi-finished products from different
suppliers of the group to manufacture products it sells itself.
Following the reorganization of the group, the French company A becomes a mere manufacturing
unit: company B of the group, located abroad, entrusted company A with the raw materials or semifinished products which it owns, Company A only carrying out not a simple custom work billed to the
company B.
The French tax administration has found that the remuneration and taxable income of the Company
A had significantly decreased and those of the company B had increased. Company B has a
favorable tax regime: exemption or very low tax rate ... However, the decrease in the taxable income
of A is not proportional to the risks and functions transferred to company B.
In addition, the physical flows of raw materials and other products have remained the same after this
reorganization: only the issuance of the invoices has been altered.
A simple modification of the billing system therefore leads to move the benefits in a country where
the tax burden is lower.
The adjustments
A substantial part of the benefits of company A initially taxed in France were transferred to company
B which benefits from a more favorable tax rate in its countries of operation.

The French tax administration carries out an analysis of the functions and risks of Company A before
and after the restructuring operation.
The French tax administration also examines in detail the nature of the activity of Company B
(resources, staff ...).
If an abnormal transfer of profits is found, the tax administration adjusts the taxable income of
company A in regards to the profits that this company gave up during the reorganization.
The tax administration also tries to establish whether any compensation should have been paid by
B to A due to the reorganization.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Commissions paid to a company established in a
country where it has a privileged tax regime
Principle
To be deductible, expenses must be paid in the interest of the entity’s operations. For paid or due
payments for services by a French company to a company established in a foreign country where it
is subject to preferential tax treatment, the burden of proof is reversed. The remuneration shall be
admitted as deductible expenses only when and if the French company proves that such expenses
are real operations and are not abnormal nor exaggerated.
A person established abroad is regarded as being subject to a privileged tax status, within the
meaning of Article 238 A of the French General Tax Code (CGI), if this person is not taxable or is
subject there to income taxes which amount is lower by more than half that of the income tax which
this person would have been liable to if they had been established in France.
Implemented scheme
In order to reduce their tax base in France, individuals or entities transfer part of their profits by paying
commissions or fees to a company established in a country in which it benefits from a privileged
taxation.
Example:
Company B established in a country where it is subject to a preferential tax treatment bills the
provision of services to French company A. No links between the two companies.
Company B has no offices nor operating resources in the country in which it is established and has
a status of an "offshore" entity allowing it not to be subject to taxation.
French company A is not able to demonstrate the reality of the services billed.
In addition, Company A failed to report to the tax authorities by means of the annual reporting fees,
brokerage or commissions (form DAS 2), the payment of the commission paid to Company B.
The adjustments
The French tax administration pays great attention to the interests, fees or remuneration for the
provision of services paid to individual/entities resident established abroad and subject to a favorable
tax regime.

The French tax administration will reject the deduction of the expenses from the taxable income since
the French company was not able to demonstrate the reality of the service that has been charged.
The amount of the commission paid will be considered as a distributed income and will be subject to
a withholding tax. The penalties for deliberate disregard will be applied.
The failure to file a return by the French company will result in the application of a fine equal to half
the undeclared commission.
Finally, the administration will implement an EOI request procedure to identify the beneficiary of the
payments and, if appropriate, tax them in France.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Fictitious deduction of the wealth tax base
Principle
The French wealth tax (ISF) is owed by individuals whose assets have a value, assessed for the
household on January 1st of the tax year, above a certain threshold. In 2015, the threshold is € 1.3
million.
In principle, all property, rights and assets belonging to the taxpayer may, after deduction of debts,
are included in the tax base. Exceptionally, certain assets are not included in the tax base: this is
particularly true of works of art and collectibles and professional property.
Implemented scheme
The taxpayer fraudulently conceals part of his assets by undervaluing the balance of the bank
accounts he holds on January 1of taxation year “N”.
In practice, at the end of the year “N-1”, the taxpayer withdraws high amounts of cash from their bank
accounts or asks his bank for a certified check. Earlier in year “N”, the amounts in question are paid
back into the bank accounts of the taxpayer.
When filing wealth tax form, the taxpayer shows the bank balances held on January 1st of the tax
year “N” failing to report the amounts withdrawn in cash or by certified check, although those amounts
remain an integral part of the assets to be declared in regards to wealth tax for year “N”.
Adjustments
This process, implemented knowingly, is a corrupt practice designed to mislead the administration
since its purpose is to decrease, artificially, the balance of the bank accounts listed on the bank
account statements to reduce the taxable wealth tax basis.
This practice deprives the French tax administration of all or part of the wealth tax which the taxpayer
is liable to.
The tax administration reinstates the hidden assets in the wealth tax basis and can apply a penalty
of 80% for fraudulent behavior.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Wages paid into a bank account opened outside
of France and undeclared
Principle
Subject to the application of international tax treaties, taxpayers whose tax residence is in France
must report the remuneration (salaries, bonuses, benefits in kind, etc.) that were paid to them during
the previous year, regardless of the fact that these sums were collected in France or outside France.
They must also report annually their foreign bank accounts opened, closed or held during the tax
year.
Implemented scheme
This scheme is, for a taxpayer who receives a part of his remuneration (e.g. bonuses) on a foreign
bank account, not to report on his income tax return the income received abroad and also to fail from
reporting the opening, detention or closure of the bank account held abroad.
Adjustments
These practices deprives the tax administration from all or part of the income tax which the taxpayer
is liable to.
Each employer shall annually inform the tax authorities of sums paid to employees. The tax
administration checks that the employees report the remuneration they received.
Moreover, the tax administration may carry out additional investigations: visit and seizure process
(L. 16 B), international EOI requests enabling it to identify the foreign account into which the sums
were paid into.
The tax administration then enhances the amount of wages reported by the taxpayer. This
adjustment to the income tax may be accompanied by penalties of 40%.
Regarding the non-reporting of the bank account opened abroad, the taxpayer is liable to a fine of
€ 1,500 which, when the account balance is equal to or greater than € 50,000, is increased to 5% of
the credit balance of the account.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Kickbacks in favor of the manager of a French
company
Principle
Any individual residing in France is liable to income tax in respect of all income and gains they
receive.
Implemented scheme
Company is located in France. Company B is established in a foreign state or a territory outside
France and who has a privileged tax regime within the meaning of Article 238 A of the French tax
code. Company A pays company B commissions which are, according to the French company, paid
in respect of the provision of services allowing it to obtain overseas markets.
Company B reassign some of the money to Company A who then registers the amounts as credits
of the current account of its manager and shareholder.
The two companies A and B have the same manager, Mr. X.
The commissions paid abroad by Company A to company B have two purposes:
–

Unduly underestimate the corporation tax payable by Company A;

–

Provide a tax-free income to Mr. X, who is the direct and effective beneficiary of the
commissions paid by the inclusion of these amounts in his current account held with
Company A.

Adjustments
The tax administration carefully monitors this type of transactions. It analyzes the economic reality
and the amount of commissions, fees and other remunerations paid, including those paid to nonresidents.
With regard to payments made to a state with a favorable tax regime, the burden of proof of the
deductibility rests with the Company in accordance with Article 238 A of the French General Tax
Code.
The tax administration also seeks the real beneficiary of the commissions by asking, in the framework
of an international EOI request, the tax authorities of the country in which company B is established.
The tax administration will reject the deduction of the expense from the taxable income since the
French company was not able to demonstrate the reality of the service that has been charged.
Penalties for fraudulent practices can be applied.

The tax administration may also consider that the amount of the commission paid is a distribution to
the manager Mr. X and also apply penalties.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

False labor relocation
Principle
Any individual residing in France is liable to income tax in respect to all income and gains they
receive.
Implemented Scheme
A French company A signs a contract with company B located abroad. This contracts provides for
the provision of an employee.
This person was previously employed by the French company A or was directly into business
relationships with the company A in the past.
It turns out that the only function of the foreign company B is to come between A and the individual
in order to bill from abroad, the provision of the latter who is the true counterparty of the company A.
Indeed, the individual resides in France, country where the individual does not respect its declarative
obligations in regards to the activity carried out through the foreign company B.
The French company A accepts, in full knowledge of the facts, the invoices issued by the foreign
company B.
Adjustments
The tax administration particularly pays attention to such transactions.
For the French company A, the tax administration analyzes the place of performance and the nature
of the service, the method of payment and its beneficiary.
The tax administration also uses its right of communication with third parties and international EOI
requests to complete and cross-check the information available on the company B.
For the individual, the tax administration checks whether the person is a French resident and if its
revenues are reported for the computation of its income tax.
Once the fraud is proven, the administration:
•

submits to income tax all the payments received by the individual;

•

applies to Company A a fine of 50% if it knowingly accepted the invoices issued by Company
B (Section I of article 1737 of the French General tax code);

•

communicates the information to the Unions for the collection of social security contributions
and family allowances (URSSAF).

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Tax treaty abuse by interposing structures hiding
the effective beneficiary of royalties
Principle
Royalties paid by a company established in France to a foreign person are subject to withholding tax
at the rate of 331/3 %. This rate is 75 % when the royalties are paid to a person established in a noncooperative State or territory in regards to Article 238-0 A of the French General Tax Code.
This rate may be reduced under tax treaties.
However, the benefit of a tax treaty is generally granted only to effective beneficiaries of the income,
especially when it comes to royalties.
Implemented scheme
A company A, with a head quarter in France, signed with a company B, established abroad a
contract, according to which the Company A pays a fee for the use of a trademark to the company
B.
Company B pays the fee to a company C located in a state where there is no income tax and that is
not linked to France by a tax treaty, but only through an exchange of information agreement. This
state is not on the list of non-cooperative countries and territories in regards to Article 238-0 A of the
French General Tax code.
Company B only acts as a relay for the payment of the fee paid by the Company A. The effective
beneficiary of the royalty is Company C.
The royalty paid was subject to a withholding tax at the rate specified in the tax treaty between France
and the country where Company B is established while it was appropriate to apply the rate of 331/3 %.
Adjustments
The tax administration particularly pays attention to such transactions. The French tax administration
is deprived by the application of an incorrect and lower withholding tax rate.
The tax administration implements the international EOI request procedure to confirm the identity of
the effective beneficiary of the royalty and lack of substance of the interposed company.
In the presence of this type of scheme, adjustments of withholding are notified and the administration
may apply penalties of 80 %.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Reorganization of share ownership to avoid
withholding tax on dividends
Principle
Dividends paid by a company headquartered in France to a company established in another Member
State of the European Union are exempt from withholding tax, subject to certain conditions.
Implemented scheme
In order to benefit from the exemption from withholding tax, one or more legal entities are interposed
between the distribution company and the taxpayer who is not a resident of a Member State of the
European Union.
The main purpose of the interposition of these legal entities, which are devoid of substance, is to
benefit from a withholding tax exemption.
Adjustments
The use of this scheme deprives the French administration of tax revenue.
The tax administration pays particular attention to this type of operation.
When the company receiving the dividends and resident of another Member State is controlled by
residents of third States, it must justify, at the request of the tax authority, the chain of interests
through which one or more of these non-resident controls it, and is not intended to take advantage
of the withholding tax exemption provision (3 of article 119 ter of the French general tax code).
Furthermore, international EOI requests are sent to EU member states in order to obtain accurate
information on the company that benefits from the distribution.
If it turns out that the purpose of the interposition of the structures is to be exempt from withholding
tax, the French tax administration will notified as adjustments the withholding tax that should have
been applied. This adjustment may be subject to penalties of 40 or 80 % in cases of fraudulent
activities.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Double deduction of loan interest in France
Principle
In France, financial expenses borne by businesses are deductible from their taxable income subject
to the provision of article 212 bis of the French General Tax Code (CGI).
Some foreign states allow the deduction of a "fictitious" expense calculated on the amount of capital
of the companies established there.
Implemented scheme
Company A is domiciled in France. Company B is establish abroad. Company A grants a loan from
a bank to provide equity to its subsidiary, Company B. Company A deducted loan interest from its
taxable income.
Company B may deduct from its taxable income a notional financial expense calculated on the
amount of its own increased funds in accordance with the legislation of the territory which it is
established.
With a high capital, Company B grants a loan to Company C, located in France and a subsidiary of
Company A. Company C pays interests to Company B but the latter is not highly taxed because of
the tax deduction of its "fictitious" financial expenses. Its taxable income is close to 0.
The profits made by Company B are then paid to Company A as dividends that are tax exempt under
the regime of parent companies and subsidiaries under section 145 of the French general Tax Code,
subject to a fee of share and tax expenses of 5%.
This scheme was hypothetically prepared solely for tax purposes.
Adjustments
This scheme enables the group to deduct loan interest twice from taxable income in France:
•

Company A when borrowing on the markets;

•

Company C when borrowing from company B.

Meanwhile, the overall benefit of this operation is exempt in France because of the implementation
of parent-daughter tax regime. The operation thus enables Company A to receive tax-exempt
dividends from Company B.
The tax administration will question the benefit of the parent-daughter tax regime.
A penalty of up to 80% of the evaded taxes will be applied.

People who performed such operations should contact the tax authorities to
regularize their situation.
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April 2015

Circumvention of the territoriality rules
applicable to inheritance or gift tax
Principles
When the donor has his tax residence in France on the day of the transfer, all given property is taxed
in France, regardless of where the act was signed (in France or abroad), regardless of the nature
(moveable or real estate), regardless of the location of the transferred assets, and regardless of the
residence of the recipient.
Where the donor does not have his tax residence in France, donations of French corporate securities
are subject to inheritance or gift tax in France under certain conditions and subject to international
tax treaties.
However, donations of foreign securities between non-residents are not subject to any inheritance
or gift tax in France.
Implemented schemes
The scheme is, after expatriation, to "outsource" the transferred securities by creating multiple levels
of interposed companies located abroad and without real economic activity, in order to avoid any
inheritance or gift tax in France.
Ultimately, the donation of securities from foreign entities whose assets include the securities of the
French company, through successive contributions between the "screen" structures, has the sole
purpose to transfer the securities of French company.
Adjustments
The tax administration draws the consequences of the artificial scheme by implementing the
procedure of the abuse of rights referred to in Article L. 64 of the French Book of Tax Procedures in
order to rule out the actual contribution transactions but not sincere and to submit the donation to
inheritance and gift tax payable in France.
Tax adjustments are liable to late interest and a penalty of 80 % or 40% as appropriate, provided
respectively by a and b of Article 1729 of the French general tax code.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Scheme implemented to disguise the provision
of prepaid services as loans
Principle
The services provided for consideration by a taxable person is subject to VAT. The tax is
due upon receipt of the installments, of the price or of the remuneration for these services.
Implemented scheme
A company that needs to finance investments to be made regularly available to individuals
(sports leisure club, recreational property, aero-club, etc. ...) invites its future clients and
offers them to finance these assets as loans. When appropriate, participation in the
company's capital may also be requested.
These cash advances are usually not paid and the reimbursement date is not precisely
defined.
However, these loans offer the clients free use of the funded facilities. If applicable, the value
of the services provided is recorded and deducted from the sums owed by the company to
its buyers / clients.
The company does not charge for the services provided to its customers and therefore
doesn’t report any VAT on this activity.
Adjustments
In the framework of an audit, the tax administration is likely to re-qualify the loans as prepaid
services and claim VAT on these amounts.
If the intentional nature of the scheme is established by the tax administration, penalties of
40 % for willful default or even 80 % for fraud can be applied.
People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Registration in a stock savings plan (PEA) of
securities acquired by cross sales
Principle
The stock savings plan (plan d'épargne en actions - “PEA”) and the savings plan for the
financing of small and medium businesses and midsize enterprises (plan d'épargne destiné au
financement des petites et moyennes entreprises et des entreprises de taille intermédiaire
“PEA-PME”) allows, under certain conditions, to receive investment income and realize capital
gains on securities exempt from income tax.
In accordance with the mandatory rules of the PEA and PEA-PME, holders make payments in
cash on the cash account of the PEA or PEA-PME. These funds are then used to acquire
securities that are then registered on the securities account of the PEA or PEA-PMEs. In other
words, one cannot enroll in these plans, shares that are already held.
Implemented scheme
Each member of the group holds shares on an ordinary securities account in their name. To
put their shares in a PEA or PEA-PME, the group members sell their shares to another member
to buy them back at the same price. The re-purchase is made possible through the cash
account of the PEA or PEA-PME, into which a cash payment was previously made. Following
this operation, the shares are listed on the securities account of the PEA or PEA-PME of the
taxpayer.
These successive transactions designed to transfer the shares of an ordinary securities
account into the "de-tax envelope" that are the PEA and PEA-PME. They only have one goal:
to benefit from the tax exemptions associated with holding securities through a PEA.
These operations are contrary to the legislative intent that was to create a device encouraging
individuals to increase their investments in equity funds of companies.
Adjustments
The artificiality of such acquisitions may be validly invoked by the tax administration and lead,
as part of the procedure of abuse of tax law, to the questioning of the eligibility of the shares in
the PEA or PEA-PME plan and, consequently, to the closing of the plan at the date of the
acquisitions.
In the framework of a tax audit, the tax administration can close the PEA or PEA-PME on the
basis of Article L. 64 of the Tax Procedure code, leading to the taxation (income tax and social
contributions) of the products and capital gains from the sale of shares listed in the plan.
The tax adjustments are subject to penalties at the rate of 80 or 40 % depending on the
circumstances, under b of section 1729 of the French general tax code.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Registration in a stock savings plan (PEA) of
securities acquired by cross sales through
the interposition of a company
Principle
The stock savings plan (plan d'épargne en actions - “PEA”) allows, under certain conditions, to
receive investment income and realize capital gains on securities exempt from income tax.
In accordance with the mandatory rules of the PEA, holders make payments in cash on the
cash account of the PEA. These funds are then used to acquire securities that are then
registered on the securities account of the PEA. In other words, one cannot enroll in these
plans, shares that are already held.
Implemented scheme
The taxpayer holds shares on an ordinary securities account in his name. To put his shares in
a PEA, the taxpayer sells his shares to a company to buy them back immediately after. The
re-purchase is made possible through the cash account of the PEA, into which a cash payment
was previously made. Following this operation, the shares are listed on the securities account
of the PEA of the taxpayer.
These successive transactions designed to transfer the shares of an ordinary securities
account into the "de-tax envelope" that are the PEA. They only have one goal: to benefit from
the tax exemptions associated with holding securities through a PEA.
These operations are contrary to the legislative intent that was to create a device encouraging
individuals to increase their investments in equity funds of companies.
Adjustments
The artificiality of such acquisitions may be validly invoked by the tax administration and lead,
as part of the procedure of abuse of tax law, to the questioning of the eligibility of the shares in
the PEA plan and, consequently, to the closing of the plan at the date of the acquisitions.
In the framework of a tax audit, the tax administration can close the PEA on the basis of Article
L. 64 of the Tax Procedure code, leading to the taxation (income tax and social contributions)
of the products and capital gains from the sale of shares listed in the plan.
The tax adjustments are subject to penalties at the rate of 80 or 40 % depending on the
circumstances, under b of section 1729 of the French general tax code.

People who performed such operations should contact the tax authorities to
regularize their situation.

April 2015

Internet sales: non-reporting of the crossing of
the annual threshold of 100,000 Euros of sales
on goods in France
Principle
Sales between a business located in an EU Member State other than France and a French consumer
are taxed normally in the State of residence of the provider, if the seller has an annual amount of
sales under 100,000 Euros (not including taxes).
If the annual amount of sales exceeds this amount, French VAT is applicable (under Art. 258 B of
the French General Tax Code). The seller must register and declare his VAT with the Directorate for
non-Residents and General Services (“Direction des Résidents à l'Etranger et des Services
Généraux (DRESG)”).
Implemented scheme
A company based outside France in a country that has VAT rates lower than the French rate carries
out most or all of its Internet sales to non-professional French customers. While it has an annual
turnover exceeding the threshold of 100 000 Euros, it will continue to charge VAT in the European
country in which it operates without awareness of the French administration.
This first fraud can, if necessary, double up with another fraud, if it appears that the domicile abroad
is fictitious and that the whole business is managed from the French territory.
The adjustments
The tax administration pays special attention to the audit of foreign companies that fail to report the
crossing of the threshold of 100.000 Euros on annual sales in France to individuals and thus
knowingly fail to register with the tax administration.
The tax administration monitors the Internet and has legal tools such as the right of investigation or
the right of communication enabling it to detect these unidentified foreign companies who develop
trade activity online to French individual customers.
Finally, the tax administration is implementing targeted tax audits that can be concluded with high
adjustments according to tax procedure and assorted penalties.

If you are an online sales company established in another EU member state and
realize an annual amount excluding taxes of sales to French individuals that exceeds
100,000 Euros, you are invited to contact the DRESG to register and regularize your
situation.

Contact information for the Direction des Résidents à l'Etranger et des Services Généraux
(DRESG) :
Service des impôts des entreprises étrangères (SIE)
10 RUE DU CENTRE
TSA 20011
93465 NOISY LE GRAND Cedex
Tél. : + 33 (0)1 57 33 85 00
sie.entreprises-etrangeres@dgfip.finances.gouv.fr

April 2015

Wealth tax threshold and real estate gain
exempted from income tax
Principle
Pursuant to Article 885 V bis of the French General Tax Code, taxpayers subject to the solidarity tax
on wealth (ISF) may benefit, when applicable, of capping their tax. The amount of the wealth tax is
reduced by the difference between:
–

The total of the tax and tax owed in France and abroad as revenue and income for the
previous year;

–

And 75 % of the total of worldwide income net of business expenses of the previous year, as
well as income exempt from income tax and the products subject to a withholding tax, made
during the same year in France and outside of France.

Implemented scheme
The taxpayer doesn’t take into account the capital gain that was exempted from tax on the sale of
his main residence and thus benefits from a larger capping of ISF.
The adjustments
The tax administration reinstated the real estate gain that was exempt from income tax in the income
taken into account for the calculation of the wealth tax cap and makes the corresponding
adjustments, with interest and, where appropriate, a penalty of 40% when the deliberate nature of
the operation is established by the tax administration.

People who performed such operations should contact the tax administration to
conform to their situation.

June 2015

Subscription of a life insurance policy and a loan
ultimately to repatriate, tax-free, undeclared
foreign assets
Principle
Taxpayers whose tax residence is in France should report their accounts opened, used or closed in
financial institutions outside of France, they should report on their income tax returns the income
generated by the assets listed on these accounts and they should include them in the basis of the
solidarity tax on wealth (ISF).
Implemented scheme
A taxpayer resident in France for tax purposes has assets abroad. These assets have not been
reported for income and wealth taxes. The taxpayer purchased from an institution established
outside of France a life insurance contract and ultimately a loan. Repayment of the loan is guaranteed
by the hidden assets.
The amount loaned under the loan ultimately is placed on the life insurance contract. The subscriber
can then use the funds invested by seeking total or partial redemption of the contract. At the end of
the loan, repayment of the borrowed capital is done through the transfer to the lender of the
undeclared foreign assets.
Ultimately, this arrangement allows the taxpayer to have in France amounts that are equivalent to
those undeclared assets while benefiting from the tax treatment of life insurance.
Adjustments
As part of tax audits, the tax administration taxes the products generated from the undeclared assets
and submits the undeclared assets to wealth tax. These adjustments are followed by penalties for
willful misconduct or fraud.
Moreover, the infringement relating to the obligation to report accounts opened, used or closed
outside France is punishable by a fixed penalty of up to € 10,000 or a proportional fine.
The proportional fine is applied when the account balance as of December 31 of the year for which
the return was required to be filed is greater than € 50,000. It is equal to 5 % of the credit balance of
the account on December 31st.

People who performed such operations should contact the tax administration to
conform to their situation.

September 2015

Financial costs deducted in France and
not taxed for the lender
Principle
Interest paid by a company to a related company within the meaning of the 12 of Article 39 of the
French General Tax Code are deductible within certain limits and under certain conditions (Article
212 of the General tax code).
Thus, when a company has to pay interest to a company of the same group established abroad in
respect of a loan, it shall, upon request of the administration, demonstrate that such interest is subject
to an income tax of at least 25 % of the income tax which the lending company would have been
liable to if it had been established in France (Article 212 I b of the CGI).
Implemented scheme
A company M established in a State A makes a capital increase of its subsidiary F in which it holds
95 % stake and that is established in State B.
This subsidiary F grants a loan to a company H established in France. The companies F and H are
not linked by capital links but the capital of the company H is owned at 65% by the company M. To
achieve this operation, the company F allocates funds to the branch S established in State C.
The loan is formally granted by the company F’s branch, responsible for managing the loan.
In the state B, the company F has a ruling under which interests earned on this loan, are considered
to be related to the amounts allocated to the branch for management of the loan. These interests are
considered to be related to the activity carried out by the branch and are not taxed in State B.
The taxation of profits in State B is restricted to profits related to the activities of companies
established in its territory, which excludes the profits of branches in other states.
The branch S has not filed any returns in State C where there is no tax on profits.
Adjustments
Since the interest deducted in France are not actually subject to any income tax, nor in State B or in
State C, the tax administration rejects the deduction of these interests.
These adjustments are accompanied by interests and, if appropriate, a penalty of 40 % when the
fraud was committed knowingly or a penalty of 80 % in cases of fraudulent scheme.

People who performed such operations should contact the tax administration to
conform to their situation.

Septembre 2016

Bypass scheme of deduction rules of merger
deficit
Principle
The “Merger deficit” (“mali de fusion” in French) represents the negative difference between
the net assets received by the acquiring company in a merger up to its stake in the company
that is bought and the accounting value of those holdings.
The “Merger deficit” is made up of two components:
•

the "technical" “Merger deficit” which generally corresponds to unrealized gains on
the elements of assets not recorded in the accounts of the acquired company;

•

beyond the "technical" “Merger deficit”, the balance of the “Merger deficit” ("real
Merger deficit”) which corresponds to the real depreciation of the stake in the
acquired company.

If the “real Merger deficit” is deductible from the results in the acquiring company (as
cancellation of securities depreciation), the technical “Merger deficit” must be accounted for
in the assets of the acquiring company and can only be depreciated for accounting
depending on the evolution of the underlying asset to which it relates.
For tax purposes, this technical Merger deficit cannot grant any further deduction under the
third paragraph of I of Article 210 A of the French general tax code.
Finally, if the acquired company has before merging negative net assets, article 209-II bis of
the French general tax code prohibits its deduction by the acquiring company.
Implemented scheme
Company “A” owns 100% of company “B” whose net assets is negative.
Company A which intends to acquire Company B, undertakes before the merger, a capital
increase whose purpose is to reduce the negative net assets of the subsidiary at a value
close to zero, in order to avoid falling into the scope of Article 209-II bis of the French general
tax code.
Once the merger is done, it deducts a loss as cancellation of securities depreciation,
corresponding to a true Merger deficit (short term deduction since the deduction is related
to the securities issued in the very recent capital increase).
Adjustments
Pursuant to the provisions of Article 2 bis de l'article 39 quaterdecies of the French general
tax code, from Article 18 of the Law No. 2012-958 of 16 August 2012, the capital loss
resulting from the sale, less than two years after issuance of equity securities acquired in
exchange for a contribution made and the actual value at the date of issue is less than their

accounting value registration is not deductible, up to the amount resulting from the difference
between the accounting registration value of such securities and their real value at the date
of issue.
In this respect, by acquirement, should mean any operation or event resulting, in fact, in the
disappearance in the assets of the company of securities (sale, contribution to a company,
trade or cancellation after merger).
In this case, the securities issued under the filling of the negative net assets having a zero
value at the date of issue, no impairment loss relating to these securities may be deducted.
People who performed such operations should contact the tax authorities to
regularize their situation.

September 2016

Circumvention of financial expenses deduction
limitation rules provided in section II of Article 212 of
the General Tax Code (CGI)
Principles1
The financial expenses incurred by companies are deductible from their taxable income subject to
certain rules and in particular Article 212 II of the French general tax code.
Thus, a company is deemed to be "undercapitalized" when the financial interest that it pays to
affiliated companies simultaneously exceed three ratios (debt ratio, interest coverage ratio and ratio
of interest paid by related companies). The fraction of interest exceeding the greater of these ratios
is then not allowed as a deduction from taxable income (if the fraction is greater than 150,000 €).
Implemented schemes
A company, knowing it is undercapitalized and paying interests to affiliated enterprises exceeding
the three aforementioned ratios, was paid by tax-consolidated subsidiaries, dividends and premium
on the shares to be issued for them to increase the amount of its accounting products thus of its
equity and improve its debt ratio.
The improvement in the debt ratio allowed the deductibility of a larger amount of financial expenses.
The financial income received by the company was fully exempt under the participation exemption
regime. True, the share of costs and expenses was reinstated in its results but was offset at the
overall group result level.
These distributions were followed immediately by an increase in cash of the same amount in the
capital of the subsidiaries.
Adjustments
The administration believes that this distribution operation has no economic rationality and was only
carried out solely for tax purposes to circumvent the provisions of Section II of Article 212 of the
French general Tax Code relating to the limitation of deductible interest.
The administration rejects the interest deduction deducted by the company through this distribution
operation by implementing the tax law of the abuse of procedure provided in Article L. 64 of the Tax
Procedure code and applying the penalty of 80 %.

People who performed such operations should contact the tax authorities to
regularize their situation.
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September 2016

Transfer of funds through hidden
compensations
Implemented schemes
“A”, a resident of France, would like to deposit 100 000 euros, which have not been reported, on an
account open in a foreign country X. To this end, “A” contacts an intermediate “B” in France whom
he gives the money in cash.
This intermediate “B” contacts another intermediate “C” in State X, who deposits an amount of
100 000 euros, minus a commission of 5 000 euros, into the account opened abroad.
There is no actual transfer of funds between “A” and “C”, nor between the two intermediate “B” and
“C”.
The two intermediate “B” and “C” then adjust between them this service by offsetting with other
services provided through “B”.
In total, the sum of 100 000 euros is paid in the country of origin (F) with the intermediate “B”. The
intermediates “B” and “C” both received a fee. “A” has 95 000 euros abroad for its customers. “C” has
a credit of 95 000 euros in France with “B”.
Adjustments
In regards to the intermediate activity
This payment system is based on habit and is based on the trust and reputation of its intermediates.
This is an informal transfer of funds.
As such, this system contravenes French regulatory framework which aims to fight against the
anonymity of transactions, as part of the obligations of the French State in the fight against money
laundering and terrorist financing.
During tax audits, since the intermediary has not complied with its regulatory obligations related to
the activity of transmission of funds as usual occupation, the administration informs the prudential
and resolution control authority (ACPR) of the absence of registration or approval by the intermediary
in question.
In regards to taxpayer « A » using this service
In the absence of reporting of income or concealment of assets by the taxpayer “A”, the French tax
administration notifies adjustments on income and wealth tax 9in some cases). These adjustments
are accompanied by penalties of 40 % or 80 %.

People who performed such operations should contact the tax authorities to
regularize their situation.

Septembre 2016

Hiding assets held abroad
Principle
Pursuant to the provisions of articles 1649 A and seq. of the French general tax code, individuals
resident in France are required to declare, at the same time as they file their tax return, the references
of the accounts opened, used or closed abroad.
They are also required to report the corresponding sums for the various taxes due (income tax,
wealth tax etc.).
Implemented schemes
Mr. A, resident of France, has several accounts opened abroad and has never reported these
accounts nor the corresponding assets and income.
In order to hide the fact that he owns these accounts, Mr. A. created several structures in order not
to be the apparent holder of these financial assets.
The accounts held directly by Mr. A have been closed and their assets have been transferred to
accounts held by the interposed entities controlled by Mr. A and which are located in States which
have not undertaken to join the automatic exchange of information that will be introduced in 2017 on
accounts held abroad.
Adjustments
The evidence gathered by the administration shows that the intermediary companies were created
only for the purpose of attempting to escape the reporting obligations of accounts held abroad, to
conceal the corresponding assets and to evade taxation.
Adjustments of income taxes and even wealth taxes and transfer taxes are subject to late payment
interest and to the 80% penalty rate for fraudulent practices provided for in Article 1729 of the French
General Tax Code.

People who performed such operations should contact the tax authorities to
regularize their situation.

